
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Christopher M. Klein
Bankruptcy Judge

Sacramento, California

March 1, 2016 at 2:00 P.M.

1. 15-29602-C-13 REGINA JAMES OBJECTION TO CONFIRMATION OF
     AP-1 Peter Macaluso PLAN BY PENNYMAC LOAN SERVICES,
     LLC
     2-4-16 [18]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February
4, 2016. Fourteen days’ notice is required.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to grant the Objection. 

     PennyMac Loan Services, LLC opposes confirmation of the Plan on the
basis that Movant holds a senior mortgage secured by the debtor's principal
residence, and the plan proposes payment that modifies the contractual terms
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of the loan in violation of 11 U.S.C. § 1322(b)(2)’s anti-modification
provision.

     Pursuant to 11 U.S.C. § 1322(b)(2), a Chapter 13 plan may not modify
the contractual rights of a homelender holding a senior mortgage on a
debtor’s principal residence.  By altering Creditor’s contractual interest
rate, the Plan violates 11 U.S.C. § 1322(b)(2)’s anti-modification
provision. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

     

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
PennyMac Loan Services, LLC having been presented to the
court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

     
****   
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2. 15-29802-C-13 GWENDOLYN WHITE OBJECTION TO CONFIRMATION OF
     DPC-1 Michael Noble PLAN BY DAVID P. CUSICK
     2-3-16 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February
3, 2016.  Fourteen days’ notice is required. That requirement was met.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:     

1. It appears that Debtor cannot make the plan payments.  Debtor
admitted at the 341 meeting that she was no longer receiving
previously scheduled unemployment income. Debtor admitted that she
was employed, but that income is not scheduled. 

2. It appears that the plan is not Debtor’s best efforts.  Debtor is
proposing a 0% dividend to unsecured creditors.  Debtor admitted at
the 341 meeting that she is not making her previously scheduled
mortgage payment.  Thus, the debtor should have more disposable
income. 
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     The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****   

March 1, 2016 at 2:00 p.m.  - Page  4



3. 15-29610-C-13 IVONNE/RICHARD SCHAFER OBJECTION TO CONFIRMATION OF
     DPC-1 Peter Macaluso PLAN BY DAVID P. CUSICK
     2-3-16 [23]
Also #4

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February
3, 2016.  Fourteen days’ notice is required. That requirement was met.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:     

1. Debtor is $2,000.00 delinquent in plan payments to the Trustee to
date and the next scheduled payment of $2,000.00 is due before the
hearing date. Debtor has paid $0.00 into the plan to date. 

2. The plan relies on a motion to value being filed for the claim of
Bank of New York Mellon.

3. The plan fails the chapter 7 liquidation analysis.

4. It appears that the plan is not Debtor’s best efforts. Debtor’s non-
exempt assets total $655, and the plan proposes a 0% dividend to
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unsecured creditors. 

5. It appears that Debtor cannot make the plan payments. There are
discrepancies between the Schedules and Debtor’s admissions at the
341 meeting.

     The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

**** 
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4. 15-29610-C-13 IVONNE/RICHARD SCHAFER MOTION TO VALUE COLLATERAL OF
     PGM-2 Peter Macaluso AMERICAN HOME MORTGAGE
     ACCEPTANCE, INC.
     2-1-16 [18]

****     
Final Ruling: No appearance at the March 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.          
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent creditor,
and Office of the United States Trustee on February 1, 2016.  Twenty-eight
days’ notice is required.

     The Motion to Value has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  The failure of the respondent and other
parties in interest to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
to be the equivalent of a statement of nonopposition.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not
materially alter the relief requested by the moving party, an actual hearing
is unnecessary. See Law Offices of David A. Boone v. Derham-Burk (In re
Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore, the defaults of the
non-responding parties and other parties in interest are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings. 

The Motion to Value secured claim of American Home Mortgage Acceptance,
Inc., “Creditor,” is granted.

     The motion is accompanied by the Debtor’s declaration.  The Debtor is
the owner of the subject real property commonly known as  1695 Chinook Road,
West Sacramento, California.  The Debtor seeks to value the property at a
fair market value of $425,00.00 as of the petition filing date.  As the
owner, the Debtor’s opinion of value is evidence of the asset’s value. See
Fed. R. Evid. 701; see also Enewally v. Wash. Mut. Bank (In re Enewally),
368 F.3d 1165, 1173 (9th Cir. 2004).

     The first deed of trust secures a loan with a balance of approximately
$592,430.27.  American Home Mortgage Acceptance, Inc.’s second deed of trust
secures a loan with a balance of approximately $68,273.00.  Therefore, the
respondent creditor’s claim secured by a junior deed of trust is completely
under-collateralized.  The creditor’s secured claim is determined to be in
the amount of $0.00, and therefore no payments shall be made on the secured
claim under the terms of any confirmed Plan.  See 11 U.S.C. § 506(a); Zimmer
v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lam v.
Investors Thrift (In re Lam), 211 B.R. 36 (B.A.P. 9th Cir. 1997).  The
valuation motion pursuant to Federal Rule of Bankruptcy Procedure 3012 and
11 U.S.C. § 506(a) is granted.

The court shall issue a minute order substantially in the following form 
holding that:

Findings of Fact and Conclusions of Law are
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stated in the Civil Minutes for the hearing.

     The Motion for Valuation of Collateral
filed by Debtor(s) having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion pursuant to
11 U.S.C. § 506(a) is granted and the claim of
American Home Mortgage Acceptance, Inc.
secured by a second deed of trust recorded
against the real property commonly known as
1695 Chinook Road, West Sacramento,
California, is determined to be a secured
claim in the amount of $0.00, and the balance
of the claim is a general unsecured claim to
be paid through the confirmed bankruptcy plan. 
The value of the Property is $452,000.00 and
is encumbered by senior liens securing claims
which exceed the value of the Property.

  
**** 
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5. 13-35531-C-13 EDWIN/ELIZABETH RIVAS MOTION TO VACATE DISMISSAL OF
     PGM-6 Peter Macaluso CASE
     2-1-16 [131]
     DEBTOR DISMISSED:
     01/21/2016
     JOINT DEBTOR DISMISSED:
     01/21/2016

Final Ruling: No appearance at the March 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on the Chapter 13 Trustee, parties
requesting special notice, and Office of the United States Trustee on
February 1, 2016. 28 days’ notice is required.

     The Motion to Reopen this Bankruptcy Case has been set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of
the respondent and other parties in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The
defaults of the non-responding parties and other parties in interest are
entered. 

The Motion to Reopen this Bankruptcy Case is granted.

     Debtors Edwin and Elizabeth Rivas (“Movant”) filed this petition for
relief in 2013.  The case was closed by the court on January 21, 2016.
Movant asserts the following grounds as the basis for reopening this
bankruptcy case.

a. Debtors cured the delinquency in the case prior to the
hearing on the motion to dismiss.  Debtors did not realize
that payments made through the National Data Center took time
to process.  Debtors thought they had cured the delinquency
in time.

The Chapter 13 Trustee filed a statement of nonopposition.
 
     The motion is granted, and the case is reopened.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Reopen the Bankruptcy Case filed by
Debtors Edwin and Elizabeth Rivas (“Movant”) having been
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presented to the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause appearing,

     IT IS ORDERED that the Motion is granted, and the case
is reopened. 

****
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6. 15-26234-C-13 KATHERINE GERRARD MOTION TO CONFIRM PLAN
     DSS-1 David Silber 1-15-16 [93]
     DEBTOR DISMISSED: 01/22/2016

****

Final Ruling: No appearance at the March 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 15, 2016. Forty-two days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent and
other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the
court will not materially alter the relief requested by the moving party, an
actual hearing is unnecessary. See Law Offices of David A. Boone v.
Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006).  Therefore,
the defaults of the respondent and other parties in interest are entered. 
Upon review of the record there are no disputed material factual issues and
the matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

 The Motion to Confirm the Amended Plan is denied.

     The court will approve a plan that complies with 11 U.S.C. §§ 1322 and
1325(a). Debtors have filed evidence in support of confirmation.

     Debtors were dismissed on January 22, 2016.  Therefore, the motion is
moot.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan
filed by the Debtor having been presented to
the court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that the Motion is denied.
**** 
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7. 15-29736-C-13 MARION NIESEN OBJECTION TO CONFIRMATION OF
     DPC-1 Harry Roth PLAN BY DAVID P. CUSICK
     2-3-16 [31]
Also #8

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February
3, 2016. Fourteen days’ notice is required. That requirement was met.

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     The Chapter 13 Trustee opposes confirmation of the Plan on the basis
that:     

1. Debtor did not provide Trustee with a tax transcript or copy of his
Federal Income Tax return with attachments for the most recent pre-
petition tax year for which a return was required, or a written
statement that no such document exists. 11 U.S.C. § 521(e)(2)(A);
FRBP 4002(b)(3). This is required seven days before the date first
set for the meeting of creditors. 11 U.S.C. § 521(e)(2)(A)(1).

2. Debtor did not appear at the First Meeting of Creditors held on
January 28, 2016. Pursuant to 11 U.S.C. § 343, Debtor is required to
appear at the meeting.  
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     The court has considered the Trustee’s concerns and finds them
legitimate. The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a). 
The objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

          
****   
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8. 15-29736-C-13 MARION NIESEN OBJECTION TO CONFIRMATION OF
     PPR-1 Harry Roth PLAN BY CHAMPION MORTGAGE
     COMPANY
     1-25-16 [27]

****
Final Ruling: No appearance at the March 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee on
January 25, 2016. Twenty-eight days notice is required. That requirement was
met. 

     The Objection to Plan has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  Opposition having been filed, the court
will address the merits of the motion at the hearing.  If it appears at the
hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The court’s decision is to sustain the Objection. 

     Champion Mortgage Company opposes confirmation of the Plan on the basis
that Movant holds a senior mortgage secured by the debtor's principal
residence, and the plan proposes payment that modifies the contractual terms of
the loan in violation of 11 U.S.C. § 1322(b)(2)’s anti-modification provision.

     Pursuant to 11 U.S.C. § 1322(b)(2), a Chapter 13 plan may not modify the
contractual rights of a homelender holding a senior mortgage on a debtor’s
principal residence.  By altering the arrearages owed, the Plan violates 11
U.S.C. § 1322(b)(2)’s anti-modification provision. The Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is
not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed
by Champion Mortgage Company having been
presented to the court, and upon review of the
pleadings, evidence, arguments of counsel, and
good cause appearing,

     IT IS ORDERED that Objection to confirmation
the Plan is sustained and the proposed Chapter 13
Plan is not confirmed.

****
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9. 15-29641-C-13 JOHN TORRES OBJECTION TO CONFIRMATION OF
     Richard Jare PLAN BY BOSCO CREDIT, LLC
Also #10     2-4-16 [26]

****
Final Ruling: No appearance at the March 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee on
February 4, 2016. Twenty-eight days notice is required. That requirement was
met. 

     The Objection to Plan has been set for hearing on the notice required by
Local Bankruptcy Rule 9014-1(f)(1).  Opposition having been filed, the court
will address the merits of the motion at the hearing.  If it appears at the
hearing that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

The court’s decision is to sustain the Objection. 

     Bosco Credit LLC opposes confirmation of the Plan on the basis that Movant
holds a senior mortgage secured by the debtor's principal residence, and the
plan proposes payment that modifies the contractual terms of the loan in
violation of 11 U.S.C. § 1322(b)(2)’s anti-modification provision.

     Pursuant to 11 U.S.C. § 1322(b)(2), a Chapter 13 plan may not modify the
contractual rights of a homelender holding a senior mortgage on a debtor’s
principal residence.  By altering the arrearages owed, the Plan violates 11
U.S.C. § 1322(b)(2)’s anti-modification provision. The Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is
not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are
stated in the Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed
by Bosco Credit LLC having been presented to the
court, and upon review of the pleadings,
evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Objection to confirmation
the Plan is sustained and the proposed Chapter 13
Plan is not confirmed.

****
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10. 15-29641-C-13 JOHN TORRES OBJECTION TO CONFIRMATION OF
     DPC-1 Richard Jare PLAN BY DAVID P. CUSICK
     2-3-16 [22]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February
3, 2016. Fourteen days’ notice is required. This requirement was met. 

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     Chapter 13 Trustee, David Cusick, opposes confirmation of the Plan on
the basis that Debtor admitted at the 341 meeting that he had not filed all
of his tax returns due during the four year period preceding the filing of
the petition. The IRS filed a priority claim in the amount of $42,331.55 on
January 28, 2016. The plan provides for $1,000 of this claim. The claim of
IRS provides that Debtor has failed to filed income taxes for 2012, 2013,
and 2014. 

     The Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The
objection is sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
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Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****   
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11. 15-21748-C-13 DOUGLAS/DIEM WOODWARD MOTION TO CONFIRM PLAN
     SJS-3 Matthew DeCaminada 1-19-16 [78]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(d)(1), 9014-1(f)(1), and
Federal Rule of Bankruptcy Procedure 2002(b).  The failure of the respondent
and other parties in interest to file written opposition at least 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered to be the equivalent of a statement of nonopposition.  Cf. Ghazali
v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors, parties
requesting special notice, and Office of the United States Trustee on January
19, 2016.  Forty-two days’ notice is required. That requirement was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rule 3015-1(d)(1), 9014-1(f)(1), and Federal Rule
of Bankruptcy Procedure 2002(b). Opposition having been filed, the court will
address the merits of the motion at the hearing.  If it appears at the hearing
that disputed material factual issues remain to be resolved, a later
evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Plan.

     Chapter 13 Trustee, David Cusick, opposes confirmation of the plan on the
following basis:

1. Debtors have improperly classified Wells Fargo Home Mortgage in both
Class 2 and Class 4 of the plan rather than placing treatment of the
claims in the additional provisions. Debtors propose to cure mortgage
arrears in Class 2 while paying their ongoing monthly mortgage in
Class 4.

 
2. Debtors may not be able to make the payments called for under the

plan, 11 U.S.C. § 1325(b). Schedule I reveals one joint debtor has
only been employed for 4 months with the current employer, and
schedule J shows a mortgage payment amount that differs from the
amount on the proof of claim, and while the Debtor shows it slightly
higher they have provided no explanation as to why the Debtor is in
default of the mortgage to show that it will not happen again.
Furthermore, Debtors list on schedule E a priority claim for the IRS
of $5,182.59 but do not provide for the claim in the plan. On May 5,
2015, IRS amended their priority claim indicating that Debtors have
priority taxes of $4,353.40 owed for 2013 tax year.
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3. According to Trustee’s calculations, the plan will complete in 65
months and not 60 months, exceeding the maximum amount of time allowed
under 11 U.S.C. § 1322(d). 

     The Chapter 13 Trustee has raised valid concerns as to the confirmability
of the plan–-the most concerning being Debtors’ ability to make plan payments,
as Debtors have not satisfied the court with an explanation as to how they
expect to not fall behind on mortgage payments when they have in the past, and
the failure to provide for the IRS claim. Furthermore, the plan payments exceed
60 months and the Wells Fargo claim has not been properly accounted for in the
additional provisions. The Plan does not comply with 11 U.S.C. §§ 1322 and
1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review of
the pleadings, evidence, arguments of counsel, and good cause
appearing,

     IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

****  
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12. 15-27150-C-13 ZAIAH MCNEAL MOTION TO CONFIRM PLAN
     WSS-1 W. Steven Shumway 1-12-16 [34]
     DEBTOR DISMISSED: 01/27/2016

****

Final Ruling: No appearance at the March 1, 2016 hearing is required. 
------------------------------ 

     The case having been dismissed on January 27, 2016, Dckt. 45, the
motion is denied as moot. 

 The Motion to Confirm the Amended Plan is denied as moot.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Chapter 13 Plan filed by the
Debtor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion is denied as moot, the
case having already been dismissed. .

**** 
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13. 14-26756-C-13 LEIF NILSSON AND ELLEN MOTION TO MODIFY PLAN
     JMC-2 BRYSON 1-13-16 [37]
          Joseph Canning

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 13, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to grant the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan on the basis that Debtors do not make clear or explain why they are
modifying the plan, and thus may not comply with the requirements of Federal
Rule of Bankruptcy Procedure 9013 because it does not plead with
particularly the grounds upon which the requested relief is based. Here, the
Motion merely states, “the financial circumstances of the Debtor and/or the
legal circumstances of the Plan have changed,” and refers to other
pleadings. The Declaration in support of the motion reveals that priority
claims not previously accounted for in the plan are one of the reasons for
the modification, and Trustee had previously filed a Motion to Dismiss for
that reason based on $2,157.84 of priority claims not provided for by the
plan. The percentage to unsecured and estimated unsecured claims lower the
projected dividend to unsecured by $2,740.94 from $10,703.65 to $7,962.71. 

DEBTORS’ RESPONSE
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     Debtors responds to Trustee’s objection, provided a basis for plan
modification. Debtors state that Trustee was correct in presuming that
Debtors prepared and filed a modified plan to account for the priority
claims which were previously not provided for in their confirmed plan.
Further, Debtors filed the modified plan in response to Trustee’s motion to
dismiss because priority claims were not accounted for. 
     
DISCUSSION     

     Although Debtors have responded to Trustee’s opposition, clarifying the
purpose of modifying their plan, the court cautions Debtors to provide such
information upon the first instance in future pleadings. The Trustee and the
court should not have to engage in the mental exercise of presuming or
guessing as to why a Debtor is seeking to modify a plan, and failure to
provide such elementary information uses valuable court resources and
attention of all parties. However, in this instance, Debtors having resolved
Trustee’s basis for opposition, the modified Plan complies with 11 U.S.C.
§§ 1322 and 1325(a) and is confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the Plan is
granted, and the Modified Plan filed on January 13, 2016 is
confirmed. 

**** 
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14. 12-22863-C-13 MATTHEW/ELIZABETH YEAKLEY MOTION TO AVOID LIEN OF CREDIT
     JMC-1 Joseph Canning BUREAU ASSOCIATES
     1-26-16 [27]

****
Final Ruling: No appearance at the March 1, 2016 hearing is required. 
------------------------------ 

Local Rule 9014-1(f)(1) Motion - No Opposition Filed.
          
Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, respondent
creditors, and Office of the United States Trustee on January 26, 2016.
Twenty-eight days’ notice is required. That requirement was met. 

     The Motion to Avoid Lien has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the moving party, an actual hearing is unnecessary. See Law Offices of David
A. Boone v. Derham-Burk (In re Eliapo), 468 F.3d 592, 602 (9th Cir. 2006). 
Therefore, the defaults of the non-responding parties are entered.  Upon
review of the record there are no disputed material factual issues and the
matter will be resolved without oral argument.  The court will issue its
ruling from the parties’ pleadings.

The Motion to Avoid Lien is granted.

     A judgment was entered against the Debtor in favor of Credit Bureau
Associates for the sum of $9,400.90.  The abstract of judgment was recorded
with Solano County on January 27, 2012.  That lien attached to the Debtor’s
residential real property commonly known as 958 Bauman Court, Suisun City,
California.

     The motion is granted pursuant to 11 U.S.C. § 522(f)(1)(A).  Pursuant
to the Debtor’s Schedule A, the subject real property has an approximate
value of $175,000 as of the date of the petition.  The unavoidable
consensual liens total $272,171 on that same date according to Debtor’s
Schedule D.  The Debtor claimed an exemption pursuant to Cal. Civ. Proc.
Code § 703.140(b)(1) in the amount of $1.00 in Schedule C.  The respondent
holds a judicial lien created by the recordation of an abstract of judgment
in the chain of title of the subject real property.  After application of
the arithmetical formula required by 11 U.S.C. § 522(f)(2)(A), there is no
equity to support the judicial lien.  Therefore, the fixing of this judicial
lien impairs the Debtor’s exemption of the real property and its fixing is
avoided subject to 11 U.S.C. § 349(b)(1)(B).

ISSUANCE OF A COURT DRAFTED ORDER

An order (not a minute order) substantially in the following form shall be
prepared and issued by the court: 

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.
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     The Motion to Avoid Judicial Lien pursuant to 11 U.S.C.
§ 522(f) filed by the Debtor(s) having been presented to the
court, and upon review of the pleadings, evidence, arguments
of counsel, and good cause appearing,

     IT IS ORDERED that the judgment lien of KelKris
Associates, Inc. dba Credit Bureau Associates, Solano County
Superior Court Case No. FCM125414, Document No.
201200008175, recorded on January 27, 2012, with the Solano
County Recorder, against the real property commonly known
958 Bauman Court, Suisun City, California, is avoided
pursuant to 11 U.S.C. § 522(f)(1), subject to the provisions
of 11 U.S.C. § 349 if this bankruptcy case is dismissed. 

****
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15. 14-22172-C-13 GARY/DEBORA WHITLEY CONTINUED MOTION TO APPROVE
     TJW-2 Timothy Walsh LOAN MODIFICATION
     1-14-16 [35]

****
Tentative Ruling:  The Motion to Approve Loan Modification has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the respondent and other parties in interest to file written
opposition at least 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered to be the equivalent of a
statement of nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.
1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative ruling
and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor, Debtor’s Attorney, Chapter 13
Trustee and Office of the United States Trustee on January 14, 2016.  Twenty-
eight days’ notice is required. That requirement was met. 

     The Motion to Approve Loan Modification has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the
respondent and other parties in interest to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered to be the equivalent of a statement of nonopposition.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  The defaults of the non-
responding parties and other parties in interest are entered. 

The Motion to Approve Loan Modification is . . . .

     The Motion to Approve Loan Modification filed by Debora and Gary Whitley
("Debtors") seeks court approval for Debtor to incur post-petition credit.
Caliber Home Loans, Inc. ("Creditor") has agreed to a loan modification which
will set the terms of Debtor's mortgage payment as follows: 

New Principal Balance:  $248,285.12
Modification interest rate:  5.500%
Modification interest only payment  $1,137.97
Monthly Escrow payment  $231.90 
Reduction period end date:  2/1/2021
Deferred Amount  $82,064.89

     The Motion is supported by the Declaration of Debtors.  The Declaration
affirms Debtors’ desire to obtain the post-petition financing and provides
evidence of Debtors’ ability to pay this claim on the modified terms.
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Trustee’s Opposition

     The Chapter 13 Trustee has no objection to the terms of the loan
modification.  Rather, the Trustee is uncertain that the loan modification
agreement is being offered by the party who is the owner or holder of the
existing note.

February 2, 2016 Hearing

      At the hearing on February 2, 2016, the court continued the Motion is
continued to 2:00 p.m. on March 1, 2016 to allow Debtors to file an amended
loan modification agreement which identifies the actual creditor with whom
Debtors are so contracting, as well as any agent who is executing the agreement
on behalf of the principal (the creditor).  The court ordered supplemental
pleadings to be filed by Debtors and served on the Chapter 13 Trustee and U.S.
Trustee on or before February 24, 2016. 

Discussion

     This post-petition financing is consistent with the Chapter 13 Plan in
this case and Debtors’ ability to fund that Plan.  However, the court does not
have evidence that Caliber Home Loans, Inc. is either the holder of the note or
has authority, as servicer, to modify Debtors’ loan. 

      The Modification Agreement states that the Debtor is modifying a loan
with “Caliber Home Loans, Inc., on behalf of the current investor.”  Exhibit
One, Dckt. 38.  Nowhere does the Agreement identify the mysterious investor.  
The signature block does not identify Caliber Home Loans, Inc. executing the
agreement as the authorized agent for the “investor.”  

      A review of the Claims Register and Docket clears up a bit of the
mystery.  On December 22, 2014, a Transfer of Claim was filed by which the
Creditor which filed Proof of Claim No. 2, Household Finance Corporation of
California, is stated to have transferred the claim to U.S. Bank, N.A.,
Trustee, and Caliber Home Loans, Inc. is the entity to which notices are to be
sent and payments made.  It appears that Debtor is seeking to modify a loan
with U.S. Bank, N.A., Trustee, and not Caliber Home Loans, Inc.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Approve Loan Modification filed by Gary and
Debora Whitley, the Chapter 13 Debtors, having been presented
to the court, and upon review of the pleadings, evidence,
arguments of counsel, and good cause appearing,

      IT IS ORDERED that the hearing on the Motion is . . . . 
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16. 15-29783-C-13 PATRICIA PENNUNURI OBJECTION TO CONFIRMATION OF
     DPC-1 Stephen Reynolds PLAN BY DAVID P. CUSICK
     2-3-16 [29]
****

Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February
3, 2016. Fourteen days’ notice is required. This requirement was met. 

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     Chapter 13 Trustee, David Cusick, opposes confirmation of the Plan on
the basis that:

1. Debtors cannot afford to make plan payments or comply with the plan,
11 U.S.C. § 1325(a)(6). Debtors’ plan relies on a motion to value
the collateral of Nissan Motor, set for hearing on February 23,
2016.

2. The plan fails to provide a monthly dividend to pay attorney’s fees
in section 2.07. 

     The court denied Debtor’s Motion to Value the Collateral of Nissan
Motor Acceptance based on lack of service, or lack of proof of service on
Creditor Nissan Motor Acceptance.  Furthermore the court agrees that the
plan does not provide for attorney’s fees.  The Plan does not comply with 11
U.S.C. §§ 1322 and 1325(a).  The objection is sustained and the Plan is not
confirmed.
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The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

     
****   
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17. 14-23393-C-13 JOSEFINA MEZA MOTION TO MODIFY PLAN
     CA-2 Michael Croddy 1-19-16 [52]

****
Tentative Ruling:  The Motion to Confirm the Plan has been set for hearing
on the notice required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1),
and Federal Rule of Bankruptcy Procedure 3015(g).  The failure of the
respondent and other parties in interest to file written opposition at least
14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered to be the equivalent of a statement of
nonopposition.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling.  
----------------------------------- 
Local Rule 9014-1(f)(1) Motion - Hearing Required. 

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, all creditors,
parties requesting special notice, and Office of the United States Trustee
on January 19, 2016. Thirty-five days’ notice is required. That requirement
was met. 

     The Motion to Confirm the Plan has been set for hearing on the notice
required by Local Bankruptcy Rules 3015-1(d)(2), 9014-1(f)(1), and Federal
Rule of Bankruptcy Procedure 3015(g). Opposition having been filed, the
court will address the merits of the motion at the hearing.  If it appears
at the hearing that disputed material factual issues remain to be resolved,
a later evidentiary hearing will be set. Local Bankr. R. 9014-1(g).

 The court’s decision is to deny the Motion to Confirm the Modified Plan.

     
     11 U.S.C. § 1329 permits a debtor to modify a plan after confirmation.
In this instance, opposition to the proposed modifications was filed by
Chapter 13 Trustee, David Cusick.

     The Chapter 13 Trustee objects to confirmation of Debtors’ Modified
Plan on the basis that Debtor’s modified plan proposes to add 4 months of
post-petition mortgage arrears to Class 1 when it appears only 1 month is
due. Debtor’s modified plan proposes to add $2,684.00 in post-petition
mortgage arrears to Class 1 with a monthly dividend of $39–presumably
without a separate proof of claim but no additional provision in the plan is
included to clarify this. 

     Under the confirmed plan, twenty-one mortgage payments have become due
in the amount of $14,091.00. Trustee has disbursed $13,420.00 in mortgage
payments to date with current principal due of $671, representing a one
month arrearage. Under the confirmed plan, Debtor’s plan payments are $1,573
with $33,033 having become due. Debtor has paid a total of $28,243 to date
and is currently $4,790 delinquent (approximately 3 payments past due).

     Trustee believes Debtor may have assumed the three-month plan payment
delinquency equates to an arrearage in mortgage payments by an equal number
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of months, plus one month added to aid Debtor upon completion of the plan
when the last plan payment and first mortgage payments are due within days
of each other. 

     Trustee has no objection to increasing post-petition arrears by one
month (two months total) to help Debtor at the end of the plan, but four
months appears excessive and is money that could be made available to the
unsecured creditors. 

     Chapter 13 Trustee has raised a legitimate ground for concern. The
modified plan, as proposed, appears to provide four months of post-petition
mortgage arrears when only one month is due, at the expense of unsecured
creditors. Until Debtor either clarifies this point or makes the proper
adjustments to the proposed modified plan, the modified Plan does not comply
with 11 U.S.C. §§ 1322 and 1325(a) and is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Motion to Confirm the Modified Chapter 13 Plan
filed by the Debtors having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Motion to Confirm the Plan is denied
and the proposed Chapter 13 Plan is not confirmed.

**** 
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18. 16-20794-C-13 ANGELA BISHOP MOTION TO EXTEND AUTOMATIC STAY
     MMM-1 Mohammad Mokarram 2-15-16 [8]

****
Tentative Ruling:  The Motion to Extend Automatic Stay was properly set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(2). 
Consequently, the Debtor, Creditors, the Trustee, the U.S. Trustee, and any
other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at
the hearing and offers opposition to the motion, the court will set a
briefing schedule and a final hearing unless there is no need to develop the
record further.  If no opposition is offered at the hearing, the court will
take up the merits of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Chapter 13 Trustee, creditors, parties
requesting special notice, and Office of the United States Trustee on
February 15, 2016. 14 days’ notice is required.

     The Motion to Extend the Automatic Stay was properly set for hearing on
the notice required by Local Bankruptcy Rule 9014-1(f)(2).  The Debtor,
Creditors, the Trustee, the U.S. Trustee, and any other parties in interest
were not required to file a written response or opposition to the motion. 
At the hearing ---------------------------------.

The Motion to Extend the Automatic Stay is granted.

     Angela Bishop (“Debtor”) seeks to have the provisions of the automatic
stay provided by 11 U.S.C. § 362(c) extended beyond 30 days in this case. 
This is the Debtor's second bankruptcy petition pending in the past year. 
The Debtor's prior bankruptcy case (No. 15-24064) was dismissed on January
27, 2016, after Debtor became delinquent in plan payments. See Order, Bankr.
E.D. Cal. No. 15-24064, Dckt. 38, January 27, 2016.  Therefore, pursuant to
11 U.S.C. § 362(c)(3)(A), the provisions of the automatic stay end as to the
Debtor thirty days after filing of the petition.

     Upon motion of a party in interest and after notice and hearing, the
court may order the provisions extended beyond thirty days if the filing of
the subsequent petition was filed in good faith. 11 U.S.C. § 362(c)(3)(B). 
The subsequently filed case is presumed to be filed in bad faith if the
Debtor failed to perform under the terms of a confirmed plan. Id. at §
362(c)(3)(C)(i)(II)(cc).  The presumption of bad faith may be rebutted by
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clear and convincing evidence. Id. at § 362(c)(3)(C).

     In determining if good faith exists, the court considers the totality
of the circumstances. In re Elliot-Cook, 357 B.R. 811, 814 (Bankr. N.D. Cal.
2006); see also Laura B. Bartell, Staying the Serial Filer - Interpreting
the New Exploding Stay Provisions of § 362(c)(3) of the Bankruptcy Code, 82
Am. Bankr. L.J. 201, 209-210 (2008).  Courts consider many factors —
including those used to determine good faith under §§ 1307(c) and 1325(a) —
but the two basic issues to determine good faith under § 362(c)(3) are:

     1.     Why was the previous plan filed?

     2.     What has changed so that the present plan is likely to succeed?

Elliot-Cook, 357 B.R. at 814-815.

     Here, Debtor states that the instant case was filed in good faith and
provides an explanation for why the previous case was dismissed.
Specifically, Debtor provides that she was unable to complete her prior
bankruptcy plan because of unexpected financial hardship. Debtor’s daughter
and son-in-law moved in with Debtor during the previous bankruptcy case
causing a disruption in the case. Debtor’s mother-in-law passed away causing
Debtor to become depressed and subsequently not able to work or close any
deals in the months of November and December. This cause substantially
financial hardship. Currently, Debtor’s daughter has a job with the State of
California and is willing and able to contribute over $2,000 per month to
her mother for living at her house. 

     The Debtor has sufficiently rebutted the presumption of bad faith under
the facts of this case and the prior case for the court to extend the
automatic stay.     

      The motion is granted and the automatic stay is extended for all
purposes and parties, unless terminated by operation of law or further order
of this court. 

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.
     
     The Motion to Extend the Automatic Stay filed by the
Debtor having been presented to the court, and upon review
of the pleadings, evidence, arguments of counsel, and good
cause appearing,

     IT IS ORDERED that the Motion is granted and the
automatic stay is extended pursuant to 11 U.S.C.
§ 362(c)(3)(B) for all purposes and parties, unless
terminated by operation of law or further order of this
court. 

**** 
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19. 15-29596-C-13 KENNETH WRIGHT OBJECTION TO CONFIRMATION OF
     DPC-1 Michael Benavides PLAN BY DAVID P. CUSICK
     2-3-16 [17]

****
Tentative Ruling:  The Objection to Plan was properly set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(2).  Consequently, the
Debtor, Creditors, the Trustee, the U.S. Trustee, and any other parties in
interest were not required to file a written response or opposition to the
motion.  If any of these potential respondents appear at the hearing and
offers opposition to the motion, the court will set a briefing schedule and
a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits
of the motion.  

     Oral argument may be presented by the parties at the scheduled hearing,
where the parties shall address the issues identified in this tentative
ruling and such other issues as are necessary and appropriate to the court’s
resolution of the matter.  

     Below is the court's tentative ruling, rendered on the assumption that
there will be no opposition to the motion.  If there is opposition
presented, the court will consider the opposition and whether further
hearing is proper pursuant to Local Bankruptcy Rule 9014-1(f)(2)(iii).  
----------------------------------- 
 
Local Rule 9014-1(f)(2) Motion.

Correct Notice Provided.  The Proof of Service states that the Motion and
supporting pleadings were served on Debtor and Debtor’s Attorney on February
3, 2016. Fourteen days’ notice is required. That requirement was met. 

     The Objection to the Plan was properly set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(2) and the procedure authorized
by Local Bankruptcy Rule 3015-1(c)(4).  The Debtor, Creditors, the Trustee,
the U.S. Trustee, and any other parties in interest were not required to
file a written response or opposition to the motion.  At the hearing -------
--------------------------.

The court’s decision is to sustain the Objection. 

     Chapter 13 Trustee, David Cusick, opposes confirmation of the Plan on
the basis that:

1. Debtor is $1,135.66 delinquent in plan payments to the Trustee to
date and the next scheduled payment of $1,135.66 is due prior to the
date of hearing. Debtor has paid $0 into the plan to date. The plan
cannot be confirmed under 11 U.S.C. § 1325(a)(2).

2. Debtor lists the Internal Revenue Service in Class 5 of the Plan of
$40,314.29. However a IRS claim was filed in the amount of
$132,655.16. The secured portion reflects $112,362.78, which is not
provided for in the plan. The priority portion reflects $8,625.15. 

3. Debtor has not filed taxes returns for the 4 years preceding the
filing of the petition. Specifically, his 2014 tax return has not
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been filed. 

4. The Plan is not Debtor’s best efforts under 11 U.S.C. § 1325(b).
Debtor is over the median income and proposes plan payments of
$1,135 for 60 months with a 10.61% dividend which totals $12,175.
Amended form B22C reflects monthly disposable income of $1,136.10 on
line #45 for 60 months, totaling $68,166, therefore the Debtor is
not paying what unsecured creditors are entitled. 

     Trustee has raised valid objections, and the court agrees that a number
of factors identified by Trustee raise concerns as to the confirmability of
the plan. Debtor has not fully accounted for the IRS claim, has not paid
taxes for the 4 years preceding the filing of the petition, as evidenced by
the IRS claim, and Trustee has pointed out that Debtor is delinquent in plan
payments and that the plan does not appear to be Debtor’s best efforts. The
Plan does not comply with 11 U.S.C. §§ 1322 and 1325(a).  The objection is
sustained and the Plan is not confirmed.

The court shall issue a minute order substantially in the following form
holding that:

Findings of Fact and Conclusions of Law are stated in the
Civil Minutes for the hearing.

     The Objection to the Chapter 13 Plan filed by the
Chapter 13 Trustee having been presented to the court, and
upon review of the pleadings, evidence, arguments of
counsel, and good cause appearing,

     IT IS ORDERED that Objection to confirmation the Plan
is sustained and the proposed Chapter 13 Plan is not
confirmed.

****   
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